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1.
Introduction

This paper seeks to examine the relationship between trade and the environment with a special emphasis on regional trade agreements as alternatives to multilateral agreements. While the multilateral system of trade regulation dates back to the establishment of the GATT in 1947, the multilateral route to tackling environmental issues – or multilateral environmental agreement (MEA) – is almost as old, stretching back to the 1946 Convention for the Regulation of Whaling.  However, the superiority of the international approach to tackling transboundary and/or global environmental problems was most formally recognized by the Rio Declaration of 1992, from which the Kyoto and other protocols have evolved.

A stylized interpretation of the current political juncture is that both the multilateral agenda for trade reform and the prospects for achieving further and deeper MEAs are encountering unprecedented difficulties. This is exemplified on the one hand by the hiatus in the current Doha round of the WTO negotiations, and on the other by the continuing uncertainty around the ratification of the Kyoto protocol. 

Of course, the interactions and complementarities between MEAs and the WTO are many, varied and complex. What we hope to achieve here is therefore severely limited in focus. While it has been argued that matters concerning trade are not always adequately addressed within MEA negotiations and that MEA issues are not given proper consideration at the WTO
, the purpose of the present paper is to focus within the trade sphere on the implications for the international approach to the environment from the present slowdown in progress at the multilateral level and the consequent increase in trade agreements at the bilateral and regional level.  

2.
Economics of trade and the environment 
Analytically, the (three) key inter-relationships between trade and the environment were  clearly set out more than ten years ago by Anderson and Blackhurst (1992). First, recognition was given to the fact that trade, and therefore trade policies, have an impact on the environment through altering the volume and international location of global production and consumption activities. Second, it was realised that the environmental policies of one set of countries can have an impact on other countries through international trade. For example, environmental taxes, subsidies, charges, standards and other regulations can alter patterns of production through their impact on international competitiveness. Third, trade policies were seen as playing a role in bringing about a degree of multilateral co-operation which is required if we are to deal with transborder environmental challenges. The challenge here of course being the creation of incentives to co-operate, and trade policies are among the few available instruments for bringing this about.   

In one sense, the integration of environment-oriented trade measures into the multilateral trading system reflects a long-standing debate on the international harmonisation of both product and production process standards (Hudec and Bhagwati, 1998). Because of their potentially trade-restricting effect, harmonised environmental standards were for a long time considered as just another form of non-tariff barrier. The classic arguments for a separate treatment of trade and environment policies are that differences in standards reflect legitimate differences in states’ preferences. Also, as they influence the opportunity costs of production, the existence of different standards is itself trade-enhancing, no matter where these differences come from (Krugman, 1998). In a world of uniform standards there would be no gains from and thus no incentive for trade. 

However, the protection of the environment and sustainable growth can be justified as an instance of correcting existing market failures. As property rights in natural resources are generally undefined, these suffer from over extraction or the ‘tragedy of the commons’ (e.g. global warming as a consequence of unlimited CO2 emissions into the atmosphere). The full costs of the supply of such goods is not taken into account by users. Unless all parties are committed to the responsible use of the common goods, individual actors have an incentive for free-riding. Secondly, when the effects of economic activities of some actors are not reflected in the market, externalities may arise that are not properly internalised (e.g. transborder pollution). 

Doubts have always existed as to the suitability of environmental issues at the WTO, as compared to that of other regulatory policies, such as trade-related aspects of intellectual property rights or competition policy (Maskus, 2001). Environmental problems – as with all market failures - should be corrected at source through appropriate local taxation or regulation. Hence the ideal solution to delivering global environmental co-operation, in order to deal with mispricing and transborder externalities, would be the creation of a new pillar of global governance in the shape of a Multilateral Environment Organisation (MEG).
However, as this is unlikely to become a reality in the near future, we must accept trade policy measures as a practical, second best, solution. Here trade policy instruments can potentially help specify and internalize the true environmental costs of production, such as the example of the ‘polluter pays’ principle (Esty, 2001). 

Moreover, incentives that lead to distortions in one market should be taken into account when designing policies for another market. This is the case, for example, where degradation of the environment is specifically linked to trade expansion
. While trade-related growth does not necessarily lead to pollution spillovers, if unchecked it could exacerbate existing poor environmental policies (WTO, 1999). Three types of environment-oriented trade measures have emerged for treatment at the multilateral level: 

1) ETMs that aim at the extra-territorial sanction of environmental non-performance through trade instruments; 

2) ETMs that try to compensate for the targeted countries’ less strict environmental regulations by imposing taxes or countervailing duties;

3) ‘behind-border issues’: domestic environmental measures that are not directed at other countries but act as de facto ETMs. 

The third category above illustrates that ETMs, as understood by the GATT, are not limited to taxes and measures applied at the border (such as ETMs 1 and 2)
. A ‘domestic’ tax or regulation that is applied indiscriminately to both foreign and domestic products may also affect trade by modifying the competitive relationship between those goods and is therefore within the scope of GATT. As witnessed in GATT disputes, most trade conflicts arise from this type of ETM since countries have an incentive to ignore the burden they might impose on external trading partners. Here multilateral discipline must ensure that countries do not chose those that have the worst ETM effect and assess protectionist intent (Saito, 2002).

All three types of (ETM) measures outlined above therefore provide a rationale for multilateral action. Due to their reciprocal nature, trade instruments currently offer the least inefficient political tool to discourage states from free-riding on environmental engagements. Where contracting parties fail - because of real or perceived costs - to adopt tighter standards unilaterally, the multilateral approach can thus ensure the commitment of all actors. By addressing the concerns of external trade partners which are not represented in the individual domestic political and/or regulatory process this is designed to prevent a potential race-to-the-bottom in standards. 

Indeed, contracting parties have now started to address all three types of ETM within the multilateral framework. However, as the provisions remain deliberately general, in practice the trade-environment link has evolved most extensively within WTO case law. The conflicts brought before the WTO’s Dispute Settlement Body have helped clarify the multilateral rules on extra-territorial measures as well as on justified exemptions under Art. XX of the GATT, especially regarding the burden of proof. 

However, for exceptions to be granted, measures must be non-discriminatory and not constitute an arbitrary restriction of trade. According to Art. XX, measures adopted must first be justified as necessary and in be consistent with domestic restrictions. Secondly, their trade-restricting components relevant for application must comply with the principles of non-discrimination and non-distortion. Together, these ‘least trade-distorting alternative’ and ‘means and end’ tests are a difficult test to pass, even though measures have only to be the least restrictive ones ‘among the measures reasonably available to the contracting parties’. Quantitative analysis of these issues suggests, however, that they could effectively correct the trade-distorting impact of ETMs, in order to achieve the ends of both free trade and protection of the environment simultaneously (Saito, 2002).

The famous ‘Tuna-Dolphin’ case in 1991 was the first to explicitly address the trade-environment link, and since then a fairly continuous stream of WTO case law on trade and the environment has emerged to clarify the general provisions.
 

In the Tuna-Dolphin case, an ECM-1 type, the panels ruled that the US had violated the GATT when banning imports of tuna from countries that did not use dolphin-safe fishing methods. In a recent reversal of this decision, however, the Appellate Body acknowledged in a similar case the possibility of contracting parties limiting imports to pursue legitimate environmental policies (i.e. turtle-friendly shrimp fishing), provided the conditions of non-discrimination and non-arbitrariness were met.
 

These results can be attributed to the stronger legal status that protection of the environment has acquired, for instance, in the WTO preamble (Howse, 2002). However, as WTO legal provisions evolve slowly on a case-by-case basis (Scott, 2000), the ultimate legal framework remains uncertain (Esty, 2001) although many ambiguities are gradually being lifted.

An important, if somewhat less visible, trade-environment link also exists with regard to subsidies. Although there is little clear evidence, this question has been addressed by RTAs (OECD, 2003). The separate 1994 WTO Agreement on Subsidies and Countervailing Measures included a five year moratorium on ‘environment-friendly’ subsidies. These were defined as being non-actionable. The separate Uruguay Agreement on Agriculture (UAA) also exempts subsidies aimed at rural development from the general reduction commitments, classifying these as ‘(non trade-distorting) green box measures’. These will however come under review again in the current negotiations where their validity has already been questioned. 
3.
Environment & the WTO
Having looked at the economic rationale for the use of environmental provisions, and the legal and institutional context in which such measure have evolved, we now turn to a examine the diplomatic and political history of environment and trade measures under the GATT/WTO.  

3.1        From the Uruguay to Seattle 
The Uruguay Round of GATT negotiations, concluded in 1994, included protection of the environment for the first time, in its own right.  Most importantly, it introduced a series of instruments that would allow its successor organization, the WTO, to deal explicitly with the trade-environment link. In addition, the objective of sustainable development was included in the preamble to the WTO’s newly-established Committee on Trade and Environment (CTE) which was mandated to undertake a systematic review of ‘trade policies and those trade-related aspects of environmental policies which may result in significant trade effects for its members’.
  Two additional committees were set up to deal with Barriers to Trade (TBT) and Sanitary and Phytosanitary Measures (SPS) which involve most environment-related measures. 

Hence, at its inauguration in 1995, concern for the environment was built into the mandate of the new World Trade Organization. In the agreement establishing the WTO, members unanimously recognized that trade policy should be used to raise standards of living, ensure full employment and economic growth. They also agreed that WTO Members should seek “the optimal use of the world's resources in accordance with the objective of sustainable development”. However, with hindsight this heady set of aspirations probably marked the high water mark of enthusiasm for trade/environment issues at the multilateral level.  If so, then the failure at Seattle less than four years later may well have marked the low point.

In general, the developing world has always felt a degree of frustration over unmet promises in the area of trade liberalisation. In particular, there has been a sense that commitments made both at the Rio Earth Summit in 1992, and in the context of the Uruguay Round agreement, have not been fully honoured. For example, an often cited grievance concerns the slow progress in dismantling the Multifibre Arrangement with the goal of gradually phasing out quotas on textiles and clothing over a period of ten years (by 2005). 

3.2        Breakdown at Seattle 

The collapse of the trade talks at the WTO’s Ministerial Meeting in Seattle in 1999 dramatically illustrated this generalized sense of developing country disappointment with respect to both procedural and substantive issues. While industrialized countries demanded timely implementation of trade commitments by developing countries (in particular, on intellectual property rights and investment measures), the latter resisted new concessions until developed countries fulfilled the trade reforms undertaken in the Uruguay Round and complied with WTO rulings and the “best efforts” commitments to encourage technology transfer. Equally significant was the message coming from the tenth session of the United Nations Conference on Trade and Development (UNCTAD X) in Bangkok in 2000. Once again, developing countries complained loudly about the lack of balance in a trade agenda that they claim has ignored their concerns.

As a by-product of these concerns, a consensus among developing countries seems to have emerged that environmental protection measures are not welcome until development and equity concerns are first taken into account in the multilateral trading system. The core concern among LDCs being that broadening the WTO’s scope for addressing environmental concerns would only reinforce the existing imbalances in trade talks. In particular, these countries have feared that higher environmental standards - by creating new non-tariff barriers to trade - could trigger a new wave of protectionism, offsetting the gains from decades of trade liberalisation efforts and negotiations.  
This is not the place to review the right and wrongs of the failure at Seattle and beyond. Partly as a consequence however, today much of the environmental momentum of the mid-1990s appears to have disintegrated. However, as with all legal processes the lack of progress does not necessarily imply any retreat. While the CTE still plays ‘a useful role’ in awareness-raising and disseminating information (Vogel, 2002), it has been unable to agree on substantive policy recommendations to submit to the WTO membership. Since 1995 no formal changes in WTO rules have been enacted.  

Marked cleavages continue to exist between both developed and developing countries (DCs, LDCs) on the one hand, and the US, Japan and the EU on the other. Several high-profile cases have been brought before the WTO (and previously the GATT) in which import bans based on environmental concerns have been struck down by the WTO. Advocates of free trade have argued that such decisions are just, and that environmental concerns should be controlled through measures other than trade, and that "eco-friendly" labeling allows consumers choice. Developing countries are concerned to ensure they get an opening of sectors where they believe they have an advantage, such as in agriculture and commodities. In these sectors, their worry is that environmental concerns are mere pretexts for protectionism.  Many environmental lobbies and NGOs, for their part, are concerned that the WTO is one of only a few institutions which can bind countries to its decisions, and that environmental regulations are suffering as a result around the world. One of the most contentious issues is how multilateral environmental agreements (MEAs) or measures should be treated for trade purposes, a topic which is dealt with in the next section. 

3.3        The Doha Agenda & MEA Treatment

During negotiations in Doha, designed to restart the multilateral negotiations with a development focus, members finally agreed on a negotiating agenda that includes several issues relevant to the environment. 

Although, the difficult issue of the WTO/MEA relationship was included as an item for debate on the CTEs agenda from its first establishment in 1995, prior to Doha  proposals at the CTE involving MEAs and WTO obligations broadly fell into three categories (see Brack and Gray, 2003). These three categories were: environment-minded; trade-minded and development-minded. The environment-minded proposals revolved around amending Article XX of the GATT, adding measures taken in pursuance of an MEA to the list of exceptions to GATT rules. The trade-minded group accepted that trade restrictions under MEAs could be acceptable but argued that they should be restricted as tightly as possible; an amendment to Article XX was opposed as widening the scope for more trade restrictions, limits to market access and disguised protectionism. The development-minded group urged a broader policy package that would guarantee improved market access, and expressed general opposition to MEAs being used a base for trade measures, since MEAs were often negotiated with very little participation by developing countries. 

Since the Doha Declaration, discussions at the CTE on para. 31(i) have been streamlined and are now focused around three areas:

•  Examination of individual MEAs;

•  Identification of specific trade obligations in those MEAs; 

•  Identification of relevant WTO rules.

Most WTO members have found themselves in agreement with this phased approach, although the EU and Switzerland have advocated looking again at conceptual and definitional issues. There has also been some discussion on which MEAs should be included, and on the definition of a multilateral environmental agreement, with concerns being raised as to the number of parties needed before an agreement becomes an MEA and the type of provisions necessary for it to be considered an MEA for WTO purposes.

The definition of ‘specific trade obligation’ is a pivotal issue, since it may reflect how a measure is to be interpreted in the light of a claimed Article XX exception. According to the EU, where the specific trade obligation is at issue the general obligations of lex specialis should lead to the conclusion that MEA dispute settlement instruments can or should be used for dispute resolution
.  Furthermore, their view is that specific trade obligations should carry an assumption of WTO conformity, since the international community has deemed them necessary to achieve the environmental objective set out in the MEA. The EU has also expressed concerns over attempts to prescribe specific trade obligations too closely, considering rather that they should be seen in a dynamic context, evolving over time with the effectiveness of initial trade measures and other provisions of the MEA.

When considering the interaction of multilateral trade measures and MESs, CTE discussions have identified four types of trade measures:

a)  Trade measures explicitly provided for and mandatory under MEAs (e.g. trade bans with nonparties);

b)  Trade measures not explicitly provided for, nor mandatory under the MEA but a consequence of the MEA (the MEA lists possible measures and policies to undertake in order to comply);

c)  Trade measures not identified in the MEA but that parties may decide to implement in order to comply;

d)  Trade measures not required in the MEA, but parties may implement them if the MEA contains a general provision stating parties can adopt more stringent measures in accordance with international law (e.g. CITES, Rotterdam Convention).

Where these measures are mandatory and explicitly provided for under MEAs, it has been argued by both Japan and Switzerland that there should be a presumption of conformity with WTO rules, presuming MEAs to be necessary for the protection of the environment. However, some concern has been raised that when negotiating an MEA, the parties should ensure that trade measures are not unnecessary, arbitrary, protectionist or unjustifiably discriminatory. This suggests that this type of WTO-compatible language in an MEA may reinforce the presumption of conformity. 

No conclusion has been reached on any of these questions. The report of the CTE Special Session of 10 July 2003 simply summarised the discussions and concluded that it seems clear that the various components of the mandate discussed to date, some of which may merit further discussion, will need to be drawn together at some stage.

The MEA/WTO debate had been in existence since the establishment of the WTO, without much sign of progress. So the inclusion of para 31 in the Doha Development Agenda (DDA), though it limits the scope of the debate, was designed to give it new impetus. Unfortunately though, as we shall see there is little sign of any conclusions emerging as yet. 

3.4   The DDA Post Cancun 

Following the initiative under Art. 31 of the Doha negotiation mandate
, the main environmental topic for negotiation was to have been the relationship between existing WTO rules and specific trade obligations set out in MEAs, such as the Montreal Protocol on Biodiversity.
 Other topics include the reduction of trade barriers on environmental goods and services, and the abolition of subsidies in agriculture and fisheries. 

However, in the diplomatic run-up to the Ministerial Meeting at Cancun in September 2003, the integration of environmental standards was almost absent from the WTO agenda at the apparent insistence of both DCs and the US. CTE proposals merely focussed on procedural rather than substantive issues. Rather than to establish positive integration measures through international standards, the agenda was narrowed to the reduction of environmentally harmful activities in a more traditional trade context . 
Today, as we survey the situation post Cancun (September 2003), even the limited momentum of the Doha agenda seems to have stalled. The world economic downturn of 2000-02 coincided with a less trade promoting administration in Washington. Whereas the EU and US want a restriction of non-tariff barriers while protecting their own, relatively strict, environmental standards; developing countries refuse explicit environmentalist provisions for fear of protectionist abuse. Under less or no pressure from non-governmental organizations (NGOs), but faced with implementation problems left over from the last Round, they fear that highly developed countries might use tight standards as an excuse to deprive them of their comparative advantage to gain market access. 

However, the EU and US positions are far from being the only contentious ones. Disagreements centre on almost all issues currently under review, such as the legal status of international environment agreements (MEAs), the use of eco-labelling as well as of trade restrictions based on process and production methods (ppms), and the phasing out of environmentally harmful subsidies. 

This sense of stagnation is compounded by an apparent lack of political leadership from the US as world hegemonic power. After having been constrained for a long time by domestic political impasse and the failure to secure fast-track negotiating powers in 1994, the US now seems to be taking a more cautious stand on trade-environment issues. Indeed, the present administration under President Bush has publicly expressed support for LDCs concerns, and described the trade-environment agenda as ‘protectionist’. Thus, almost by default, the EU seems to have taken over as the driving force on positive measures on trade and environment (Vogel 2003) and was certainly seen as pivotal in the talks which launched the Doha Development Round.

However, in a break from the past, the EU’s own environment-related standards now tend to be stricter than those of the US.  However, the EU also seems more vulnerable to   legal challenges at the multilateral level. As a result, as a matter of strategic style, the EU tends to aim more at changing WTO rules, whereas the US tends to seek clarification of provisions via the dispute settlement mechanism whenever the need to balance trade vs. environment concerns arises. 

4.
The regional impetus: progress or retreat?

The world trade system can be thought of as a four-wheeled vehicle, in which the multilateral route represents one wheel, the regional and sub-regional route represents another while the unilateral and bilateral routes represent the other two
.  Essentially, in this vision the vehicle performs best when all four wheels are driving forward together, while progress can probably still be made when one wheel is out of action. Most commentators agree that restoring momentum to the world trading system must involve repairing the multilateral pillar or ‘wheel’ of the system. For so long as this component is malfunctioning, progress will only be made in separate and often incompatible regional, b ilateral and sub-regional negotiations.  The danger for many (esp. smaller) LDCs is that the regional and sub-regional route comes to be seen as the real forum for trade reform, with the multilateral route useful only for setting rules and procedures. 

Since the early 1990s, the number of regional free trade agreements (RTAs) has risen to over 200.
 The percentage of world trade accounted for by regional trade arrangements is expected to grow from 43 % at the present time to 55% by 2005, if all envisaged RTAs are realised (OECD, 2003). A majority of these will involve provisions on trade and the environment. 

By definition, regional free trade integration implies the preferential lowering of trade barriers such as tariffs and quantitative restrictions within a more restricted group of countries than the multilateral route. In principle the more rapid elimination of tariffs should contribute to additional trade creation and thus improve general welfare of RTA members. In addition, these may benefit from dynamic effects such as economies of scale, market expansion and investment creation (Urata, 2003) which could yield specific gains for developing countries that have so far been overlooked (Robson, 1993).

These benefits must however be weighed against the exclusive nature of RTA regimes, which may come into conflict with, or at least overload, the multilateral system and have adverse effects on non-members. Indeed, to many observers the growth of regional integration agreements is unwelcome as they are suspected of undermining the multilateral trading system (Bhagwati and Panagaryia, 2003). 
Traditionally, these concerns have related to trade diversion. This means the risk that imports from efficient countries abroad might be replaced with imports from potentially less efficient FTA members, which now enjoy the advantage of a zero internal tariff. But the greater concern today is a proliferation of RTAs will lead to the ‘spaghetti bowl’ effect of multiple special tariffs, differing rules of origin and other non-tariff barriers that will increase the transaction costs of business.  

The economic theory of discretionary trade liberalisation was first examined by Viner (1950) who concluded that discretionary (or discriminatory) approaches to freeing trade could well be trade distorting. Bhagwatti (2001) has recently taken issue with mainstream economists who contend that trade diversion is of decreasing policy relevance for the world economy. Bhagwatti suggests that the modern relevance of trade diversion arise (precisely) due to the recent success of what has been called the ‘new regionalism’ – but this concern in fact takes two separate forms.  
The first concern is essentially a static one – as RTAs proliferate the result is an emerging maze of preferences with different rules of origin applied to different sectors in different countries. The second, more dynamic, issue concerns whether these trade regimes and groupings represent a ‘building block’ or a ‘stumbling block’ towards the goal of multilateral, non-preferential free trade. 

Against this background, restricted membership within an RTA presents the advantage of a smaller number of players with potentially greater preference convergence. This should contribute to a more proportionate negotiation setting in which each member has greater ‘voice’, individual positions are more easily aggregated into a common position and effective implementation supervised (Boas, 1999). Thus RTA negotiations can proceed faster than multilateral ones, especially on issues that have a strong regional dimension and/or are politically sensitive, both of which is true for many environment-related questions. Therefore, advocates argue, successful agreement at the regional level may facilitate the establishment of, and compliance with, multilateral agreements. The lack of progress at the WTO level on the regulation of new areas for trade could even constitute an incentive for the creation of new RTAs (Urata, 2003). Going beyond the assessment of immediate welfare effects of RTAs, recent studies therefore emphasize their specific contribution to the harmonisation of rule-making with respect to these ‘new’ areas. In doing so, the double nature of RTAs as both a subset and an exception to the multilateral rule must be taken into account. 

What are the implications of the regionalist movement for the treatment of trade and the environment? Is it realistic and desirable that RTAs compensate for the lack of advancement at the WTO, and if, so how? It is to these questions that we now turn.

5.
RTAs & Environmental Provisions 

Regional integration has become extremely topical during the past decade - for example in the EU area and in Latin-America - with increasing regional and sub-regional integration and the focus of our research topic is the extent to which these amplify or undermine the multilateral agenda with respect to environmental provisions. In political terms, bilateral RTAs are suspected of serving the narrow domestic interests of larger countries, from which smaller countries cannot extricate themselves or renege multilaterally at a later stage.
 As economic unions increase in size they create a centrifugal momentum, new countries wish to join – but they also leave outside sub-regional groupings of ‘would-be joiners’ and the policies advocated for these residual groupings may jeopardise the gains from trade available to such states, and decrease their economic welfare.

In part reflecting these contradictory assessments, the WTO itself accepts preferential RTAs that ‘complement, but do not substitute for, coherent multilateral rules and progressive multilateral liberalisation’.
 GATT Art. XXIV allows preferential regional trading agreements, provided that these are: notified to the WTO secretariat for examination; do not lead to higher trade barriers than before integration (or else the increase in protection must be compensated by supplementary concessions in other sectors); do abolish trade barriers for virtually all trade; and complete this integration process within a reasonable period of time.
 

Indeed most RTAs follow the language of WTO rules, recognising the same broad principles and exemption clauses as the GATT
. Many contain language in their preambles recognising the need for environmental protection and the achievement of sustainable development objectives. However, they differ significantly in the institutional structure through which these principles are administered. Whereas in the WTO, provisions for environmental measures are integrated into the various agreements and addressed in Committees, in a number of RTAs the environment is also the subject of separate agreements on environmental co-operation. In addition, several RTAs that did not initially contain specific provisions on the environment have since created separate protocols or instruments to deal with the environment in general, or with specific environmental problems.

The degree of harmonisation arrived at varies, depending on the general motives underlying a given regional integration project, from trade facilitation to economic integration (Boas, 1999; OECD, 2003). RTAs can be broadly grouped into three ‘ideal types’ according to their scope and institutional characteristics along a continuum running from a pure trade motivation to a full incorporation of trade with environmental standards. For example, whereas members of ASEAN do not admit environmental issues to be trade-related at all, the EU has set up a system of common standards and binding norms that can be legally enforced by the European Court of Justice. In between these two polar extremes, NAFTA has pioneered separate, but far-reaching, agreements on environmental co-operation (AECs). We review these three types of RTA, giving examples below. 
5.1        Empirical evidence from trading blocks
Trade facilitation fora (i.e., ASEAN, APEC )

First, trade facilitating RTAs are geared towards enhancing the political stability and economic growth of their members, the South-East Asian and Asian Pacific co-operation fora ASEAN
 and APEC
 to a large extent refuse to link trade and environment concerns. As a political institution of the Cold War, ASEAN’s economic provisions remained patchy for a long time. Members decided only in 1995 to launch preparations for a fully-fledged free trade area (AFTA) to be completed by 2005. 

This group also encompasses efforts to better co-ordinate environmental policies (i.e., ASEAN Strategic Plan of Action on the Environment and Co-operation Plan on Transboundary Pollution). Although the integration of environmental concerns is in progress, collaboration is limited to specific issues which are enacted and implemented at the national level. Compliance monitoring relies not on binding rules, but on a common review mechanism and peer pressure. Thus environmental co-operation is largely left to the specific international conventions. Intensified co-operation in trade committees and working groups serves as a forum to co-ordinate a regional position for the international arena. 

These reservations seem to reflect a wariness that environment provisions really constitute an ‘ideological export’ of the West and a clearing-up of the environmental mess left by industrialised countries for which developing and transformation economies do not wish to take responsibility. If environmental aspects are considered to be an integral part of national development strategies, demands by trading partners are seen as infringing on national sovereignty. 

Free-trade areas and customs unions with separate agreements on environmental co-operation (e.g. NAFTA and Mercorsur)

The 1994 North American Free Trade Agreement between the US, Canada and Mexico incorporates a schedule for staged tariff concessions on goods over a period of ten to fifteen years, as well as provisions on trade in services, FDI and protection of intellectual property rights. To this end, it contains provisions similar to GATT on most favoured nation treatment, national treatment, rules of origin and customs procedures, as well as for a limited dispute settlement mechanism. 

This is completed by a side-protocol in which contracting parties have agreed to a unique institutional set-up to ensure respect of their environment-related obligations. The North American Agreement on Environmental Co-operation (NAAEC) has its own secretariat and is mandated to investigate cases of lax compliance, which may ultimately be enforced through trade sanctions. In addition to elements of institutional oversight (a range of independent institutions with broad tasks) the NAAEC relies for compliance on domestic monitoring and peer pressure. Private parties and NGOs have been given a right to complain to the independent Commission for Environmental Co-operation (CEC). If the complaint is substantiated, a record is drawn up and released to the public. State-to-state complaints about regular patterns of failure to properly implement domestic environmental law can ultimately be sanctioned in domestic courts (for Canada, US) or through suspension of NAFTA concessions (for Mexico). There is evidence of regular use of the new mechanism, although only a small number of cases have so far been followed through entirely (GAO, 2001).

These institutions are replicated in the bilateral agreements of NAFTA members, for example the bilateral Canada-Chile agreement and the bilateral Canada-Costa Rica agreement. 

For so long as the international trade system is characterised by the absence of a central supranational agent responsible for enforcement of commonly agreed policy objectives, the NAFTA model seems well suited for use in other regional settings as it provides the institutional basis for effective, yet flexible compliance control. This however remains an exception. While a majority of RTAs have eventually adopted separate AECs, collaborative programs are specific and single-issue. 

Mercorsur, the custom union between Argentina, Brazil, Paraguay and Uruguay was established in the 1991 by the Tractado de Asuncion,
 as a further development of the original bilateral agreement between Argentina and Brazil created in the mid 1980s (Onestini, 1999). The ultimate goal of Mercorsur is to accelerate the social and economic development of its members, kicking start an export-oriented growth.  This is to be achieved through deep integration, following the European Union example rather than the NAFTA model. While intra-regional trade grew by 300 per cent between 1990 and 1998, trade with non partner also increases by 150 per cent since 1991. Internal trade barriers has been reduced significantly and today there are almost no quantitative and tariffs restrictions while non tariff barriers are under negotiation. 

Although the Preamble of the Treaty de Asuncion recognized the need for environmental protection and the achievement of economic growth in a sustainable way, an environmental agreement (Acuerdo Marco sobre Medio Ambiente) was reached only later in 2001. Contrary to the sophisticate structure of NAAEC, the Acuredo Marco of Mercorsur did not set up rigorous environmental institutions: environmental policies and strategies are coordinated by the Environmental Working Group of the Common Market (SGT6) and by the Reunion de Ministros de Medio Ambiente, established in 2003. Controversies that arise among Mercorsur Parties on the implementation and the interpretation of environmental provisions have to be resolved within the Mercorsur system of resolution outlined in the Protocol of Brasilia para la Solución de Controversias in 1991.
As regarding the trade-environment debate, the Preamble recognises that trade and environmental policies must be complementary and not substitute: this means that trade liberalisation, if wisely managed, can be good for the environment. Later, Article 3 (b) (Principles) reconfirms the intent of greening economic and trade policies by integrating them with the environmental dimension, following the approach adopted by the European Union. Article 3 (c) follows the language of the Kyoto Protocol, as it requires environmental policies to be neither restrictive nor distorting for goods and services trade. In other words, Mercorsur environmental agreement has acknowledged the reciprocity and the complexity between the trade and environmental issues. 

Economic and monetary unions with integrated environmental dimension (i.e., European Union)

In the context of a more politically integrated entity, the EU offers the most comprehensive coverage of the trade-environment link. In 1985, the Single European Act (SEA) first placed Community environment policy on an official footing by integrating it into the Treaties (Art. 175 (ex-Art. 130r/174) ECT). Since then, protection of the environment has become one of the Union’s central policy objectives. It is included in the Community’s principles and tasks (Art. 2, 3 ECT) and must be taken into account in all Community policies including trade (Art. 6 ECT). In contrast to the WTO framework, environment no longer has the status of an exception which must be positively argued for within strict constraints, but is “a competing or co-equal policy in its own right” (De Burca and Scott, 2000).

It has been argued that the inherent tensions between this and other Community policies, such as competition or transport, have not been resolved within one integrated approach (Boas, 1999). The different policies thus continue to evolve on separate tracks, with the outcome of positive integration measures depending on particular constellations among the Member states at a given moment. However, this overlooks the fact that in the EU the trade-environment link is not only addressed within environment policy. Rather, the integration of environmental and public health issues has developed as part of European Court of Justice jurisprudence on the free movement of goods and services, which was subsequently enshrined as Single Market strategy. 

Referring to the question of legitimate exceptions, the European Commission and the European Court of Justice arbitrate on whether national provisions on grounds of environment protection constitute a means of arbitrary discrimination and/or disguised restriction on trade. For this, both the legitimacy of a given environmental measure according to the exceptions of Art. 30, 38 ECT and its impact on Community trade are assessed. In addition, policy-making on health and the environment is geared towards achieving prior convergence on technical norms and standards. To co-ordinate national regulatory systems, EC institutions adopt essential requirements and delegate detailed standard-setting to semi-public European standards organizations (‘new approach’). On the basis of these standards, semi-public national certification bodies may then certify products produced in any one Member State as appropriate for free circulation (‘global approach’).

5.2       Interaction between trading blocks – enhancing environmental provisions?

As we saw before, RTAs can be classified along a continuum (see Fig.1, a) running from a pure trade motivation such as APEC and ASEAN to a full integration of trade with environmental measures such as the EU. 
Figure 1    Vertical integration versus horizontal interaction
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Built on these three ‘ideal types’ of regional experiments, it is possible to identify a further level of integration (horizontal interaction, see Fig.1, b) where fully-fledged trading blocks interact with each other. Horizontal integration can take the form of a bilateral agreement either between two blocks, a block and a country or two countries (see box 5.1). 

Bilateral agreements account for 98 of 172 RTAs in force (Sampson and Woolcock, 2003). At the moment they are the most preferred type of regional agreement. Following the end of the Uruguay round in 1994 no significant regional block has emerged but RTAs begun a process of bilateral regionalism. As these type of agreements involve countries that have already had an integration experience, they are likely either to reflect or to go beyond the structure and the provisions of major trading blocks. 
The trade agenda is much broader and, besides the reduction of tariffs and quantitative measures, it includes domestic measures that can represent disguised barriers. The deepening of the trade agenda has been followed by a parallel extension of the structure of the agreements: despite the ultimate goal of trade liberalisation, they have evolved to wide-ranging agreements encompassing a growing number of cooperation areas. As for environmental provisions, while RTAs such as Mercorsur, EU and ASEAN
 started as trade agreements and adopt a common environmental agreement only in a second stage, bilateral agreements which have emerged over the last ten years have incorporated environmental concerns immediately, usually in the main accord. As regulatory cooperation has become one of the new priority trade issue, there is more scope also for environmental standards and measures to be included in the trade agreement.

This tendency has been observed in most bilateral agreements established by the EU: the Europe Agreements with candidate countries; the EU-Russia Partnership Agreement; the EU-Mercorsur Interregional Framework Co-operation Agreement; the EU-Canada Partnership Agreement, to mention some of them. The peculiarity of all these agreements is that they tend to be built on one central agreement in which environmental cooperation is addressed along with trade and investment facilitation. The preference for multidimensional agreements appears to be independent of the type of trade partner: it does not matter whether they are candidates, regions or members of other RTAs. Similar patterns characterize bilateral agreements joining NAFTA members with other countries such as the Canada-Chile Free Trade Area. NAFTA agreements are shaped on the basis of its structure and institutions and therefore also the environmental set-up is exported to third countries (see table1).

It is significant that agreements aimed at liberalising trade contain from the very beginning provisions more related to nationally-rooted issues such as environmental protection and climate change mitigation. The development of wide-ranging trade agreements represent a stronger recognition that trade polices have plenty of indirect effects, not least on the environment. This justifies the need for coordinating the design and the implementation of trade and environmental polices. Some example of how some bilateral agreements have addressed environmental matters will be given. It must be pointed out that not all the agreements considered are strictly preferential trade agreements, as some of them are still under negotiation and have not been notified to the WTO yet.
Table 1 Type of bilateral agreements
	
	TYPE OF AGREEMENT
	NOTIFICATION TO THE WTO
	ENVIRONMENTAL PROVISIONS

	EUROPE AGREEMENTS
	Free Trade or Services Agreement (EAs)
	Yes
	Chapter on economic cooperation

	EU-RUSSIA
	Partnership and Cooperation Agreement (PCA)
	No
	Chapter on economic cooperation

	EU-MERCORSUR
	Interregional Framework Cooperation Agreement
	No
	Chapter  on economic cooperation

	EU-CANADA
	Partnership Agenda and Trade and Investments Enhancement Agreement (framework)
	No
	TIEA and Partnership Agenda

	CANADA-CHILE
	Free Trade Agreement
	Yes
	CCAEC, side agreement


The Europe Agreements 

Starting from the early nineties, the EU signed Europe Agreements (EAs) with ten Central and Eastern European Countries (CEECs)
, preparing the legal ground for their further integration. In the trade perspective, the final goal of EAs is the establishment of a free trade area: however, these Agreements are multifaceted and cover a wide array of items. Besides the progressive reduction of tariffs and quotas, they address more sensitive trade measures such as technical barriers, services, investments, public procurement and regulations on risk and food safety. They also include sections on political dialogue, legal approximation and economic, cultural and financial cooperation
. 

All Europe Agreements share the same structure
. Environmental provisions are enclosed in the chapter dealing with economic cooperation (see table 1). Parties of the Europe Agreements are supposed to strengthen their cooperation in combating environmental problems which have been judged a priority. Among the most urgent cooperation areas global climate change is also mentioned. In order to put forward effective actions, countries should work together in order to ensure information exchange; to promote education and environmental training; to encourage the transfer of technologies and the adoption of common standards. Finally, new member states are explicitly required to develop strategies to respond to global threats such as climate change.  

The peculiarity of EAs is the extension to the new members of the acquis communautaire, e.g. the EU’s bulk of legislation, regulation and international agreements. The Agreements stress that the process of legal approximation should be extended particularly to some priority areas such as intellectual property rights, financial services, food legislation, technical rules and standards, the protection of health and life of human, animals and plants and the environment. To facilitate the harmonisation process the EU will provide technical assistance in terms of information exchange, training activities and financial aids. New member states will be subject to the EU system of environmental regulations that are to be enforced by the European Court of Justice. In terms of climate change policies, the acquis approach means that new members have to ratify the Kyoto Protocol and to adopt the European climate strategy embodied in the European Climate Change Program (ECCP). In legalistic terms this is not problematic as all of them have already joined the Kyoto Protocol: what can be more difficult is the actual implementation of its requirements.

Although the peculiarity of membership has strongly biased the process of harmonisation towards the European levels, deeper integration and regulatory cooperation are features common to most trade agreements promoted by the EU. The EU experience can show the direction trade liberalisation should take both at the regional and multilateral level.

The EU – Russia 

The peculiarity of the EU-Russia relationship is the ambiguous role that Russia is playing in the global arena, both on trade and climate change domain. Russia is neither a member of the WTO nor a party of the Kyoto Protocol. However it did ratify the UNFCCC and therefore, as all parties of the Convention it has committed itself to climate change mitigation. The asymmetric position of EU and Russia in terms of economic size and trade flows is expected to influence the negotiation process and it  is likely to lead to an unbalanced partnership: while Russia is highly dependent on EU, whose trade relations account for 40 per cent of its total trade, Russia is the EU fifth trading partner and represents only the 4 per cent of EU total trade. The EU is the major source of foreign funds, but yet investments in Russia are still low, basically because of the loose protection of property rights (Gooch, 2003). 

The official agreement between the EU and Russia is the Partnership and Cooperation Agreement (PAC) of 1997.
 As Russia is not a member of the WTO yet, the PCA provides the legal base for trade liberalisation. The EU policy has been primarily concentrated on the creation of a Common European Economic Space with Russia aimed at bringing the EU and Russia together by mean of regulatory harmonisation, trade and investment facilitation (Vahl, 2001; Fujiwara, 2003): because of the asymmetries mentioned above, this means convergence of Russia regulatory regime to the EU levels. Now that tariffs are already low, regulatory cooperation is deemed a fundamental step for the realisation of a common economic area (Sutela, 2003). Article 55 of PCA call for legislative cooperation in  some specific area such as, financial services, public procurement, protection of health and life of humans, animals and plants, technical rules and standards and the environment,  just to mention some of them. The approximation to the European legislation, which to some degree implies the adoption of its environmental standards, will provide consumer with more certainty as regards their enforcement; moreover, a transparent and fully-fledged regulatory framework will also attract more capital and foreign investors.
Environmental cooperation is covered by the PCA along with trade liberalisation. Within the framework of economic cooperation (see table 1), Article 69 is specifically target at the environment. Regional and transboundary air pollution, the impact of agriculture, soil erosion, chemical pollution and global climate change are among the main problems to be combated. A sustainable, efficient and environmentally effective production and use of energy and the protection of forests are some of the recommendations made. 

Environmental cooperation should be achieved through the exchange of information, the transfer of clean and environmentally sound technologies, the improvement of laws towards Community standards, and the development of strategies target at global and climatic issues. The Joint Work Program of 2002 aimed at tackling environmental concerns has strengthen the commitment towards climate change: on the top of the agenda there were harmonisation of environmental standards and legislation, promotion of environmental investments, cooperation on environmental reporting and monitoring and reduction of greenhouse gas emissions in the framework of the Kyoto Protocol. The body in charge with environmental issues is the PCA Sub-committee on Environment, Energy and Nuclear Safety. The EU is providing the financial assistance required through TACIS and other investment cooperation programs as the one in cooperation with the International Financial Institutions (IFI) 
.

Energy reform represents a strategic issue within the EU-Russia relationship: it is interwoven both with the WTO accession and the Kyoto Protocol ratification. Restructuring energy market is an essential condition for joining the multilateral trading system; at the same time it represents a very powerful climate policy as it would boost energy efficiency and encourage energy saving.
 Being the energy debate a horizontal matter, it could provide the chance for issue linkages: some have suggested linking the Kyoto ratification to gas price negotiations (Fujiwara, 2003). Trade liberalisation with EU can make Russia commitment to control climate change less stringent because of the trade patterns and the own comparative advantages. The bulk of EU export is made up of machinery and capital goods and the EU, being the main foreign investor, represents the main source of capital and therefore of technology and know-how.
 

Why despite the numerous environmental and economic benefit of Russia’s ratification of both the WTO and the Kyoto Protocol Russia seems to be so hesitant? Recent studies have analysed the characteristics of this very awkward partnership (Vahl, 2001; Emerson, 2001; Emerson, 2004). As to climate change, Egenhofer and Fujiwara (2003) have explored the ground of enlarging the European Climate Change Area to Eurasia. 

The EU-Mercorsur

The EU relations with Mercorsur started as a political, technical and institutional support from the EU aimed at consolidating its structure and at accelerating its regional process of establishing a single internal market by the end of 2005. The EU is the largest trading partner of Mercorsur and the strengthening of regional integration within Mercorsur itself is considered by the EU an important step toward the creation of an interregional free trade area. 

The EU-Mercorsur relationship is based on the EU-Mercorsur Interregional Framework Co-operation Agreement signed in 1995. The peculiarity of this agreement is that it involves two well integrated regional blocks which have already been cooperating in several policy areas. Therefore the Interregional Agreement is likely to reflect the deep level of integration attained regionally by each RTA. This is confirmed by the final objective of the Agreement which is much broader than trade liberalisation and by its structure which mimics the model adopted by the Europe Agreements. 

Regulatory harmonisation and reduction of non tariff trade barriers are among the priority areas of cooperation. Most EU-Mercorsur Association Negotiation rounds
 have dealt with technical regulations, safeguards, antidumping and anti-subsidy regulations, transparency and competition in the public procurement. Mercorsur is progressively converging to the EU legislative and regulatory model. The EU itself is helping this process by providing the information required. This process has set the conditions for stronger cooperation also on environmental matters and climate mitigation. This factor, along with the voluntary commitment of some Latin America countries to emissions reduction, gives the EU-Mercorsur trade agreement good odds to bring about climate change initiatives, at least at the regional level.
The need for environmental protection is firstly recognised among the objectives and principles in Article 10 in the section on economic cooperation (see table 1), following the language of the WTO rules. Next, Article 17 within the same section deals specifically with cooperation on environmental protection. A special attention is given to environmental problems with an international dimension. As spelt out in the Article, environmental cooperation is to be achieved through information exchange on regulations and standards, training and environmental education, technical institutional assistance and the implementation of joint projects. The second Association Negotiation round held in June 2000 concluded that the EU, when providing technical assistance and co-operation in order to increase the regional integration within Mercorsur, should give the priority to the development of regional co-operation on the environment. This reveals how the main objective of the Interregional Cooperation Agreement is to increase regional integration within Mercorsur not only in terms of economic policies coordination but also as regarding the adoption of a common environmental approach.

Climate policy is a broad category which includes all those measures that, directly or indirectly, reduce or absorb GHG emissions. For example, energy policies and agricultural reforms, to the extent they improve energy quality and promote sustainable agriculture, they will deliver positive climate-results, especially if considered that these are the major sources of anthropogenic emissions.
 Technological cooperation and information exchange are important for the development of long term climate strategies. To this point, the EU does provide Mercorsur with financial and technical assistance for institutional development and capacity building
. Article 13, on energy cooperation points out the need to use energy in a rational way and that respects the environment. Later it states that energy cooperation shall take the form of technology transfer and technical training programs. Finally, Article 15 on science and technology cooperation announces the intention of promoting a lasting working relationship between the respective scientific communities. 

The EU-Mercorsur relationship involves two blocks of heterogeneous countries in terms of economic and social development. Therefore it provides a model for future North-South cooperation schemes, especially in those fields with a bottom-up nature such as the definition of environmental policies and measures. The development of the North-South relations in this direction will question the fear of North-South regulatory regionalism. Being environmental protection income-elastic, some have argued that rich countries could achieve an agreement on regulations that would necessarily leave out the poorest. 

The EU-Canada

The core value that has brought the EU and Canada together is their strong commitment to the multilateral system. They share the belief that world economic growth is to be achieved mostly trough international trade liberalisation. At the same time they support the UN initiatives on sustainable development and climate change and they do want to work together in order to increase its credibility and authority. The EU and Canada have also common economic interests. After the US, the EU is the major Canada’s trading partner and it is also its second investor. On the other hand Canada is the fourth investor in the EU. The EU-Canada relationship is based on three main agreements:

- The Framework Agreement for Commercial and Economic Cooperation, 1976. It created the Joint Cooperation Committee that meets once a year in order to monitor the economic side of the relationship;

- The Transatlantic Declaration on EU-Canada relations, 1990. It defined the institutional framework;
- The Joint Political Declaration and the Joint EU-Canada Action Plan, 1996. It set up the cooperation agenda which covers basically four areas: economic and trade relations; foreign policy and security issues; transnational issues; fostering links. 

Based on the Joint EU-Canada Action Plan, the EU and Canada agreed to work on a new bilateral Trade and Investment Enhancement Agreement (TIEA), paying more attention to non tariff barriers. During the last EU-Canada summit the 18 of March 2004, a first framework for the EU-Canada TIEA was outlined with the commitment of concluding the trade agreement by the end of the year. This initiative was put forward along with the EU-Canada Partnership Agenda.

Strictly speaking, the TIEA will be the real trade agreement: its framework is based on the previous trade initiative EU-Canada Trade Initiative (ECTI) of 1998. However, differently from ECTI the TIEA has shifted the attention to regulatory barriers and investments: indeed regulatory cooperation is the opening chapter of TIEA. The attempt to bring together different domestic policies is not only finalised at facilitating trade and investments by eliminating all unnecessary barriers to trade, but it is also target at environmental regulations, science and technological cooperation and the protection of intellectual property rights. To this end, a higher use of best practices is desirable.
The common objectives to be pursuit by the TIEA are trade liberalisation, sticking to the multilateral trading system, as well as sustainable development and cooperation in the area of science and technology. In this partnership is not clear what will harmonisation mean, whether an implicit extension of EU acquis or rather a balanced cooperation. Since the TIEA agreement talks about regulatory cooperation instead of harmonisation, it might be more reasonable to expect an outcome equally influenced by both negotiators. 

The EU-Canada has expressed its concern for environmental protection from the beginning, but the TIEA approach is different. TIEA recognises the importance of cooperation on sustainable trade in order to ensure that enhanced trade and investments benefit also the environment. It is noteworthy that also the trade agreement deals with environmental issues quite deeply.
 There is an entire section on sustainable development within which the reciprocity between trade and the environment is recognised. Trade liberalisation can contribute to sustainable development but, to this end, it must be well monitored and managed. The EU-Canada cooperation on sustainable development should also take advantage of the synergies emerging from the exchange of information. In order to promote the diffusion of sustainable trade practices they take on the responsibility of raising the dialogue within multilateral initiatives such as the OECD.  In particular, the EU and Canada should encourage the transfer of environmental friendly technologies and ensure technical assistance to capacity building. They should also carry out sustainability and environmental impact assessments of their trade negotiations. Another important area of cooperation mentioned in the TIEA and further developed in the Agreement on Science and Technology of 1995 is science and technology. Within this agreement environment is an area were the EU and Canada should work together in order to spur innovations.

Regulatory cooperation is likely to lead to a convergence also in environmental regulations and standards: this could represent an important step towards the definition of international common climate measures such as eco-labelling schemes, energy efficiency standards and regulations, boosting their credibility and therefore reducing the possibilities of clash with the multilateral trading system. The relation of Canada with the EU could affect the regional environmental policy of the North America, embodied in NAAEC, to the extent Canadian approach to regulatory cooperation come closer to the cooperative European tradition
 and the Canadian position around the table of NAFTA negotiations bears the European influence.

As Canada is the only member of NAFTA with a binding target under the Kyoto Protocol, its spheres of influence are particularly interesting. On the one hand, it shares with the EU the cooperative approach to global challenges; on the other hand, it is tied to the US by NAFTA. Therefore Canada could provide for the link between the ‘Kyoto land’ and the US. What remains to be investigated is whether the Canadian climate policy, which is coming closer to the European one, could spillover to the other members of NAFTA through regional trade negotiations and regulatory harmonisation. Canada is cooperating with the US on several climate-related areas in order to stimulate innovation and to encourage the use of cleaner products and methods of production. Whether this tiny link with the ‘Kyoto land’ will become stronger is a crucial question, but still too premature to be answered.

The Chile-Canada 

The Chile-Canada agreement is the result of the initial tentative to include Chile into NAFTA. Despite the failure at regional level, Chile and Canada decided to go ahead and to conclude a bilateral free trade agreement which were notified to the WTO in 1997. The agreement mimics the structure of NAFTA, with which it shares the final goal of trade and investment facilitation. The free trade agreement (CCFTA) is sided by two agreements, one on environment (CCAEC) and one on labour (CCALC), the correspondents to NAAEC and NAALC. While in same areas CCFTA is NAFTA compatible, some non tariff barriers such as sanitary and phytosanitary measures, technical standards, government procurement and intellectual property rights have not been included in the bilateral agreement.
 

CCAEC shares with NAAEC the institutional structure, the principles and the final goal of environmental cooperation: each country has to monitor and to ensure the national implementation of environmental measures, but regional harmonisation is ruled out.
 Indeed, the underlining philosophy is that every country decides the level of domestic environmental regulation that best suits its level of development. No country should impose its own level of environmental protection, but every member is obliged to ensure the enforcement of the standards it has chosen.  
Despite the common regional effort to ensure the implementation of environmental measure nationally defined, CCAEC differs from NAAEC in the enforcement mechanism since it has chosen a more cooperative solution. While NAAEC has selected a punitive response to non-compliance based on the unilateral suspension of NAFTA benefits, CCAEC has excluded the use of trade sanctions and its penalty relies on a monetary fine imposed by a panel (Sampson and Woolcock, 2003). In this sense the Chile-Canada agreement, being based more on a cooperative rather than an aggressive logic, is more oriented towards policy approximation. With regard to the ongoing bilateral negotiation between Chile and US, Chile has expressed its interests in building up an environmental agreement along the CCAEC rather than the NAAEC line.
One area in which many RTAs have been found to go beyond the WTO is technical cooperation and capacity building, especially when of the North-South type. The CCFTA confirmed this evidence as Canada does provide Chile with the support required to increase its capacity building; to ensure the enforcement of environmental regulations and certifications; to assess the environmental impact of trade agreements. The assistance in this way provided, along with the implementation of cooperation programs, might induce an implicit process of upper convergence towards Canadian standards and procedures (Samspon and Woolcock, 2003). 
While the Chile-Canada reflect the North American approach of preserving different national  environmental regulations, the EU-Canada is based on regulatory cooperation in several areas, not least environmental protection. The EU is also negotiating a bilateral agreement with Chile which is very likely to be influence by the mature cooperative culture of the EU. Furthermore, now that the EU is relying more and more on the acquis approach even with non candidate countries, a gradual process of convergence towards European environmental practices and regulations should not be ruled out. To this end it has to be seen whether the diffusion of the European cooperative culture will remain confined within bilateral relations (EU-Chile, EU-Canada, EU-Mexico) or whether it will widespread within the other regions (e.g. NAFTA, Mercorsur, ASEAN) .
5.2
Prospects and limitations for regional trade-environment links

The variety of approaches outlined above indicates that RTAs offer many different ways to achieve harmonised rule-making in the area of trade and the environment. It seems difficult to generally compare the contribution of the three categories as these rely on very different political and institutional environments for implementation and enforcement, and expose varying degrees of economic interdependence. However, some general preliminary conclusions can be drawn in line with a recent OECD study (2003) based on seven indicators
.  On the basis of these results, we can argue that while there is a need to strengthen the multilateral framework, there seems to be more convergence than divergence and a potentially complementary effect between RTAs and the multilateral system.

As for bilateral regionalism, some common approaches have emerged as well. While at multilateral level the WTO has addressed the trade-environment debate often as an exception to be granted in few special circumstances, the bilateral agreements here analysed has addressed environmental protection along with trade liberalisation. This attitude has conceived the idea of a stronger awareness of the trade-environment link: trade and environmental policies must be coordinated because they are two dimensions of global welfare. 
Regulatory cooperation, which represents an important chapter in almost all agreements mentioned before, might be an important opportunity for moving forward the trade-environment debate. What is desirable is a gradual bottom-up harmonisation: bilateral agreements do are proliferating and thus represent a powerful instrument of linking different regions. To this end the EU acquis approach seems to be much more promising compare to the more “aggressive” attitude of NAFTA where, in principle, standard harmonisation is ruled out. One goal of EU bilateral trade relations is to externalise its domestic standards and regulations.
5. 3      Internal versus external effects (or just a sentence in the conclusion?)
The evolution of regionalism as an alternative way to multilateralism relies not only on the internal effects of vertical integration (e.g. the development of regional environmental agreement, internal regulatory harmonisation) but also on the external effects deeper regional cooperation may produce.
Regional integration and the internal harmonisation can have an external effect to the extent the cooperative culture developed on the internal-regional agenda leads to the adoption of common external positions, as observed in the EU case. The competences of the EU have increased enormously over the last decades: the process of internal harmonisation and cooperation on a growing number of issues has been reflected also in an increase of its external policies. The most successful example of unified external approach is trade policy. Trade policy is not only an internal policy, but also an external one (O’Neil, 1999) which means that the EU, when involved in bilateral and international negotiations such as in the WTO, is a single player. It has appeared as if European member states have discovered that operating with a unified position can strengthen their bargaining power. 

What may be of interest is whether the deepening of regional integration which is occurring  in other regions such as ASEAN and Mercorsur may have the same external effect it had in the EU case. As regards to their trade policy, it is a national policy in the sense that ASEAN and Mercorsur parties are negotiating individually within the WTO (see table 3). However, Mercorsur and ASEAN countries are looking at the EU experience as a model and they do think about implementing more regional coordinated policies. For example, the Southern Market Council (CMC) of Mercorsur can negotiate agreements with third parties on the behalf of Mercorsur members.
 ASEAN, besides country-country agreements, is undertaking region-country negotiations, for example with China, the Republic of Korea and Japan (ASEAN+3). 
Contrary to the EU trade policy, environmental policy is not an exclusive competence of the EU but the responsibility is shared with its member states. The environmental approach is even less coordinated in ASEAN and Mercorsur. Further research should evaluate whether the process of vertical integration and regulatory harmonisation which has characterised the new regionalism may increase the confidence in having more common and uniform external policies. 
Table 3 External effects of vertical integration
	DESCRIPTION


	ASEAN 
	MERCORSUR
	EU

	EXTERNAL EFFECT: WTO


	National competence + 
	National competence + 
	Exclusive competence

	EXTERNAL EFFECT: MEAs


	National competence 
	National competence


	Preferential competence 


5.4
RTAs: Helping or hindering the WTO? 

Empirical evidence does not seem to substantiate the hypothesis that RTAs lead to greater fragmentation of the multilateral framework. Rather, regional provisions on the environment to a large extent reflect, at least in wording, those adopted within the WTO framework. 

While, the WTO offers the strongest obligations on trade and the environment (integrated into the main text of the agreement) as well as the most comprehensive surveillance mechanism (its general dispute settlement mechanism). Most RTAs have chosen not to include environmental provisions in the main text of their agreement but to set up separate institutional structures on environmental co-operation. With the notable exception of NAFTA (and of course the EU), these are not subject to judicial review but rely on ‘softer’ mechanisms such as peer pressure and negotiation. Three areas can be singled out in which regional environmental provisions go beyond the WTO framework:

Commitment to lock-in regulatory standards

Increasingly, RTAs prohibit expressis verbis to relax domestic environmental standards in an attempt to attract trade and investment (i.e. NAFTA; bilateral agreements Canada-Chile, Canada-Costa Rica; unique US-Jordan bilateral agreement which states prohibition in the agreement itself (Wardam, 2001). 

Commitment to regularly publicise state-of-play environment reports and cooperate on technical assistance

Enhanced information constitutes the first step towards improved environmental technical assistance and capacity-building. Provisions on this feature in almost all RTAs, often between developed and less developed countries. Surprisingly, the WTO does not make any formal reference to co-operation in this area but the CTE has been charged by the contracting parties to give particular considerations to ways in which capacity-building and technical assistance can be improved in on-going negotiations.

Clarification of respective obligations under RTA and multilateral frameworks (MEAs)

Most RTAs thus essentially seem to go beyond WTO provisions in terms of information exchange and capacity building. Member states express a preference for preserving national sovereignty, and flexible handling of monitoring and enforcement issues. While fixing reciprocal commitment to maintain the current acquis (as little as it may be), soft co-operation allows for improved information and policy-learning. 

All these three areas in which RTAs can be said to be WTO-plus can ease and encourage the implementation of climate-related polices. The Convention on Climate Change (UNFCCC, 2003) openly recognised that Parties should cooperate on research activities, education and training programs in order to increase public awareness and support for climate change. The information and learning process is particularly needed and strongly recommended in the case of climate change where the scientific base is fragile (although strengthening) and the consequences are extremely difficult to be perceived, especially from those generations who bear the responsibility of solving the problem. Technical assistance and cooperation on institutional and capacity building are crucial steps in order to involve more developing countries in climate change mitigation. Developed countries have the responsibility of enhancing the capacity of the poorest to respond to climate change by transferring them cleaner technologies, promoting ‘green investments’ and cooperating on education and research activities.  
A greater participation of developing countries in addressing climate change may bear important implications for the international climate regime since one of the main reasons why the US and Russia are sceptical towards the Kyoto Protocol is the exclusion of the future major emitters, the developing countries.
5.5
Incompatibilities and tensions

Both WTO and EU seem to develop towards a procedural, rather than substantive approach to solve contentious trade-environment questions. This trend is likely to increase even further as the new WTO dispute-solving mechanism is more judical in nature than the GATT panels before it. Indeed there is some evidence of continuous mutual influence in case law that goes beyond the direct applicability of GATT norms within EC law or the streamlining of EC legislation in response to a WTO body ruling. This includes for example pre-legislative WTO proof-checking of EC regulation and the emergence of similar requirements on procedural due process norms (De Burca/Scott, 2000). 

Frictions stem however from the different forms of regulatory co-operation chosen. These imply different guiding principles on which consensus has yet to emerge at the international level. These principles may be conflicting as well as complementary: Harmonisation requires regulators in separate jurisdictions to adopt identical standards and procedures. Mutual recognition allows regulators in different jurisdictions to retain their standards but requires them to recognize the others’ standards for imported products. National treatment only proscribes regulators to apply stricter standards to foreign products. 

The EU Single Market approach relies on the mutual recognition of both product and process standards between Member States. This allows individual Member States to fix high national standards, while preserving the right to free movement of goods from other Member States, as long as these respect existing ‘exhaustive minimum standards’ (ideally fixed by Community directives taken at the qualified majority of the Member states, see above). As opposed to this, the WTO approach distinguishes between product and production process standards. It builds on the principle of national treatment for ‘like products’, which does not recognise (and indeed does not examine) exemptions claimed on the basis of different process standards (Scott, 2000). In contrast to the EU, the WTO does not provide for a mechanism to develop international minimum standards but instead refers this task to international bodies such as Codex alimentarius (joint venture of WHO and FAO). Thus, while it could be fruitful to apply a variant of the EU regulatory model to the WTO (Shaffer, 2002) the common principles required would presuppose stronger political integration.

While this has been a useful exercise, further research in this area could distinguish more clearly between the different types of agreements and highlight the specific contribution each could make to policy formulation at the WTO level. Institutional cross-comparisons should be most useful when dealing with single policy instruments. 

From a more positivist perspective, one key question is which factors account for variation in the ways in which RTAs address the issues of trade and the environment? (dependent variable: environment provisions in RTAs)

In addition, we would like to be able assess what the impact of different domestic/international institutional features are on environment-related trade regulation (e.g. the number of players, homogeneity of players, DC-LDC divide).

A further issue would concern the role, if any, of procedural triggers, e.g. the design of conflict-solving mechanism (as in NAFTA, WTO) or what will be the feedback implications of RTAs back into the multilateral system? However, these are complex issues beyond the scope of the resent review, which is intended merely as a first attempt to get to grips with an outline the key influences as work.

6.   Conclusions

A motivation for this study has been to assess the implications of any shift away from multilateral to regional trade agreements for trade/environment interface. The recent failure at Cancun has raised fears that ‘competitive liberalisation’ might undermine progress at the multilateral level. If the world trade system can be thought of as a four-wheeled vehicle, in which the multilateral route represents one wheel, the regional and sub-regional route represents another while the unilateral and bilateral routes represent the other two.  Essentially, in this vision the vehicle performs best when all four wheels are driving forward together, while progress can probably still be made when one wheel is out of action. 

Most commentators agree that restoring momentum to the world trading system must involve repairing the multilateral pillar or ‘wheel’ of the system as, for so long as this component is malfunctioning. However, progress will only be made in piecemeal and often incompatible regional, bilateral and sub-regional negotiations. For, there is seen to be a danger that for many (esp. smaller) LDCs comes to be see the regional and sub-regional route as the real forum for trade reform, with the multilateral route useful only for setting rules and procedures. 

On the evidence assembled here, these above concerns do not seem warranted with respect to RTAs and the environment. While, there are similarities and differences in the ways in which environmental considerations are addressed in regional and multilateral trade agreements, provisions in RTAs generally reflect the approach taken in the WTO Agreements. Many contain language in their preambles recognising the need for environmental protection and the achievement of sustainable development objectives.  One of the major differences between the WTO Agreements and some RTSs is in their institutional structure. Whereas in the WTO provisions for environmental measures are integrated into the various agreements and addressed in Committees, in a number of RTAs the environment is also the subject of separate agreements on environmental co-operation. In addition, several RTAs that did not initially contain specific provisions on the environment have since created separate protocols or instruments to deal with the environment in general, or with specific environmental problems. 

The degree of harmonisation attempted in the area of environmental standards and regulations tends to vary according to whether the regional group’s members aim at economic integration or simply trade facilitation. However, in three clear areas a few RTAs have actually gone beyond the multilateral trading system (WTO plus) in the sense of including provisions preventing the relaxation of domestic environmental laws and the enforcement of those laws; in defining the relationship between multilateral environmental agreements and the RTA; and in requiring each party to periodically prepare and make publicly available a report on the state of its environment. 

In general the evidence does not seem to suggest that any proliferation of RTAs will lead to an inevitable fragmentation of the current multilateral framework. Rather, regional provisions on the environment in the current generation of RTAs either reflect, at least in the letter, or go beyond those adopted within the WTO framework. Moreover RTAs are interacting with each other by means of bilateral agreements and regulatory cooperation is often included into the agenda. Therefore regionalism can pave the way for a process of gradual convergence of environmental standards and regulations across regions. 
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Box 5.1 Taxonomy of regional integration: defining bilateral agreements


In order to avoid confusion, some terminology may be useful. In the present work when we use the term “bilateral regionalism” or “bilateral agreements” we include all agreements that take the form of:


- BLOCK-BLOCK (EU-Mercorsur)


- BLOCK-COUNTRY (EU-Russia; EU-Canada; Europe Agreements)


- COUNTRY-COUNTRY (Canada-Chile)











EU-RUSSIA ; EU-CEECs ; EU-CANADA ; EU-MERCORSUR ; CANADA-CHILE








� For a review see Brack and Gray, (2003).


� The so-called environmental Kuznets curve ((EKC), after Simon Kuznets) expresses a dynamic relationship between the process of economic development and its impact on the environment over time. It suggests that pollution increases at the early stages of development, but decreases after a certain level of development has been reached, as production technologies become more sophisticated and the general’s public awareness of and preference for, a clean environment grow. Empirical evidence on the EKC hypothesis however remains inconclusive (WTO, 1999; Esty, 2001).


� Although the WTO succeeded the GATT as an institution in 1995, here we retain the use of the GATT acronym to denote the system of rules applied to merchandise trade; as distinct from other WTO provisions such as the GATS and TRIPS.


� GATT Dispute Settlement Panel Report: United States - Restrictions on Imports of Tuna, GATT Doc. DS21/R, August 16, 1991 (not adopted) and Sept. 3, 1991, GATT B.I.S.D. (39th Supp.) at 155 (1993). [Tuna/Dolphin I] and GATT Dispute Settlement Panel Report: United States - Restrictions on Imports of Tuna, GATT Doc. DS 29/R, June 16, 1994 (not adopted), reprinted in 33 I.L.M. 839 (1994) [Tuna/Dolphin II]


� WTO Appellate Body Report: United States - Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R, Oct. 12, 1998 [Shrimp/Turtle I]


� There is consistent interpretation that those countries that invoke Art. XX must bear burden of proof that their measures are justified under this provision. 


� Also, the Working Group on Environmental Measures and Trade set up in 1971 was effectively convened for the first time (Vogel 2002).


� The concept of lex specialis is recognized as a principle of treaty interpretation by the Permanent International Court of Justice.  In essence the principle is that ‘a later law, general in character, does not repeal and earlier law which is special in character’. 


� Calendar, agreed upon in 2001, specifying the issues and timetables for the negotiations.


� This deals with the concern that non-MEA signatories should not be able to challenge MEA restrictions on grounds of WTO provisions. So far no trade-affecting measure taken under an MEA has ever been challenged at the WTO. However, this clause could become more important with regard to the application of the Montreal Protocol on Biodiversity to regulating the treatment of genetically modified organisms (GMOs).


� This anology is attributable to Robert Devlin of the Inter-Amercican Development Bank.


� This definition includes all types of regional trade arrangements, encompassing cooperative fora, free trade areas with rules of origin, customs unions with a common external tariff and full-blown economic-monetary unions (OECD 2003).


� This concern emerges as the US adopts its ‘competitive liberalisation’ policy of  pursuing bilateral trade agreements in parallel with on-going multilateral negotiations. Critics say big players exploit these bilateral agreements to force the adoption of tight standards onto their smaller trading partners. This does not only create precedents for the multilateral negotiations but also weakens the ability of those smaller countries to enter into credible coalitions later on, to renege on these engagements (Bhagwati/Panagaryia 2003). 


�  WTO Ministerial Communiqué 2001, quoted in: OECD 2003.  


� See GATT Art. XXIV, para 4-10, as clarified in the Understanding on the Interpretation of Art. XXIV of the GATT 1994 (trade in goods) and GATS Art. V (trade in services). For non-generalized preferential schemes – i.e., non-reciprocal preferential agreements between developing and developed countries - Members must seek a specific exception (waiver) approved by ¾ of WTO members. Interpretation of Art. XXIV is currently again being discussed.


� Either in own wording (i.e., EFTA) or with direct reference to GATT Art. XX b, g (i.e. in bilateral US and Canadian agreements).


� Association of South-East Asian Nations. Established in 1968, it comprises Brunei, Indonesia, Malaysia, the Philippines, Singapore, Thailand, Vietnam, Laos and Myanmar.


� Forum for Asian-Pacific Economic Co-operation. Established in 1995 it brings together Brunei, Indonesia, Malaysia, the Philippines, Singapore, Thailand, Vietnam, Laos and Myanmar and…


� Its institutional structure was defined later in 1994 by the Protocolo de Ouro Preto. The decision-making body consists of the Southern Market Council (CMC), the Commerce Commission (CCM) and the Common Market Group (GMC). The latter is the executive body and it was originally made up of ten Working Groups (Subgrupos de trabajo- SGT). 


� For a detailed overview, see Shaffer (2002).


� To this point it must be said that NAFTA was an exception as the environmental agreement is as old as the free trade agreement. However, NAFTA is quite recently compared to the other blocs.


� Europe Agreements were signed with Bulgaria, the Czech and Slovak Republics, Estonia, Hungary, Latvia, Lithuania, Poland, Romania and Slovenia.


� European Commision, 2004. Bilateral Trade Relations. Candidate Countries. <http://europa.eu.int/comm/trade/issues/bilateral/regions/candidates/index_en.htm>


� Preamble, Objectives, i) General Principles; ii) political dialogue; iii) free movement of goods; iv) movement of workers, establishment, supply of services; v) payments, capital, competition and other economic provisions; vi) economic cooperation; vii)cultural cooperation; viii) financial cooperation; ix) institutional, general and final provision.


� The structure of the agreement reflects the layout of other European bilateral cooperation agreements. It is made up of: i) general principles ii) political dialogue  iii ) trade in goods iv) provisions on business and investment v) payments and capital vi) competition; intellectual, industrial and commercial property protection; legislative cooperation vii) economic cooperation viii) cooperation on prevention of illegal activities ix) cultural cooperation x) financial cooperation xi) institutional, general and final provisions.


� The European Commision’s Delegation. Environment. 


<http://www.eur.ru/en/p_231.htm>


� Prices of energy inputs, in this case of gas, to Russian industry are still very low compared to world market levels and this can be very harmful for GHG emissions as they encourage energy waste and do not promote the development of new and cleaner technologies (Emerson, 2004). 


� International trade represents a vehicle for the diffusion of technologies. Capital flows and FDI contribute to international technology transfer trough several channels: direct capital exports for financing more advanced equipment, investments in R&D and technology spillover effects generated by imitation (Galeotti and Kemfert, 2003). 


� The main forum of negotiation, where the so called Association Negotiations take place, is the EU-Mercorsur Biregional Negotiation Committee (BCN).


� According to the IPCC (2001), CO2 anthropogenic emissions in the last twenty years have been produced for three-quarters from fossil fuels burning and for one-quarter from land-use change, especially deforestation.


� Union Europea– Mercorusur . Una Asociasion para el futuro. 


<http://europa.eu.int/comm/external_relations/mercosur/intro/bro02_es.pdf>


� The Partnership Agenda recalls the purpose of reinvigorating the EU-Canada relations in the major areas of cooperation already mentioned in the Joint Political Declaration of 1996. A new element which was not that explicit in the earlier Joint Declaration is the willingness to tackle climate change by sticking to the international setting of the Kyoto Protocol.


� Contrary to the bilateral agreements analysed before, the EU-Canada is based on two main agreements: TIEA, which is dealing with trade liberalisation and the Partnership Agenda which addresses all other cooperation areas such as environment. 


� Traditionally, within NAFTA Canada is more open to cooperative approaches than the US, who believes that each country should set the environmental standards according to national preferences (Sampson and Woolcok, 2003).


� Some of the reasons behind this decision are analysed in Sampson and Woolcock, 2003.


� While in principle, NAFTA should be considered WTO-minus on TBT and SPS measures because not calling for the adoption of harmonized standards, in reality it has been qualified as WTO-plus. Indeed, the central economic stance of the US has lead to a de facto convergence to its standards (Sampson and Woolcock, 2003).


� (1)General objectives relating to protection of the environment; (2)Institutions for dealing with protection of the environment; (3)General exceptions on grounds of protection of the environment; (4)Specific provisions on standards and regulations;(5) Relation between multilateral trade agreement and existing multilateral Environmental Agreements (MEA), that is hierarchy of norms in case of conflict between these; (6)Treatment of environment-related subsidies; (7)Technical assistance and capacity-building


� Art. 18, Protocolo de Ouro Preto, 1994.


� This is illustrated by the substantial transatlantic disagreement over the use of the so-called ‘precautionary principle’. Defined as a key principle of EU environmental law, it has become the most important basis for European regulatory policy-making on health, safety and the environment. The US appear suspicious that the EU seeks to enshrine the precautionary principle in MEAs or through mutual recognition agreements and then give these legal status in WTO (Vogel 2002).
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